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DISCLAIMER 

 

The views, opinions, statements and legal conclusions contained in this publication are those of 

the author, and do not represent official statements or opinions of the State of Utah or the Utah 

Department of Natural Commerce.  Any errors or misstatements in this publication are solely 

those of the author. 

 

These guidelines are provided by the Office of the Property Rights Ombudsman in an effort to 

provide better understanding of constitutional private property protections and the land use 

regulation process.  These guidelines are NOT meant to constitute legal advice. They simplify 

and broadly generalize complex issues of law.  Questions should always be directed to your 

attorney for specific advice.  Suggestions and comments are always welcome.   
 

 

We appreciate the assistance of Craig Call, the former Lead Attorney for the Office of the 

Property Rights Ombudsman, who prepared the initial drafts of the materials in this booklet.  

 



YOUR RIGHT TO PRIVATE PROPERTY 

 

Note:  This is a gross oversimplification of a complex subject, provided as a checklist and not as 

an exhaustive statement of all aspects of property rights.  It is meant as an overview and starting 

point for a discussion of various aspects of property rights in Utah, and not a comprehensive list 

of all issues involved. 

 

Rights vs. Interests or Preferences 

 

Rights – Specific aspects of property ownership that the courts or the legislature has said are 

“protected property interests.”  Although subject to certain regulation and restriction, property 

“rights” are legally protected by ordinance, statute, or constitution.  You can legally enforce these 

“rights”.1 

 

Interests/Preferences/Expectations – Other aspects of property ownership that the courts have 

said are subject to greater regulation and restriction than “rights,” perhaps even extinguishment, 

by government entities.  These aspects are subject to change when legislative policies change.  

Not really property “rights”, as we are using the term here, but often called property rights.  Such 

expectations come from a sense of what is fair and expected, and not from the courts or the 

legislature.  If you cannot legally enforce these interests, preferences, and expectations they are 

really not “rights” under the law, though they may be argued to be moral or ethical rights.  For 

purposes of our discussion, we will only discuss legally protected aspects of property ownership 

as “rights”. 

 

Examples of Rights:  

 

Just Compensation: 

 

You have the right to just compensation if title to or use of your property is needed for a public 

project or if a permanent interest in property, such as a utility easement, is needed.  Usually this 

involves government occupancy of the property.2   

 

You have the right to negotiate with the agency or utility prior to condemnation and the right to 

due process in the valuation of the property to be acquired and the amount of just compensation 

to be paid.3   

 

You have the right to consult with the property rights ombudsman and request mediation and/or 

arbitration to determine the compensation to be paid.  The goal of the ombudsman is to help 

you resolve disputes over just compensation and other property rights issues without having to 

participate in a lawsuit.4 

 

You have no right to stop the condemnation process if it is found to be for a public purpose.  

Courts usually give deference to the decision to take your property.  If the local legislative body 

votes to condemn your property for one of the purposes listed in state statute, it is an uphill battle 

to resist that decision.5 

 



On the other hand, you still have the right to challenge the acquisition of property for public use, 

even if just compensation is paid, until it is shown that the proposed use is indeed for a public 

purpose.  The project must be designed to do “the greatest public good with the least private 

injury.”6 

 

You have the right to expect that the agency or utility will follow the required procedures when 

your property is condemned.  If the entity acquiring the property does not have the authority to 

condemn for the proposed use or has not followed the mandated process, the condemnation will 

be dismissed.7 

 

You have no right to be notified that a government entity is considering using eminent domain to 

acquire your land or when it is considering the adoption of a resolution and preparing to proceed 

to file a legal action against you.  Usually the final decision is made in a public meeting where an 

agenda is posted 24 hours in advance, but there is no duty to notify you personally that the matter 

will be considered.8 

 

Traditional Common Law Rights: 

  

You have the right of alienation - to sell your property or rent it to someone else.9 

 

You have the right to quiet enjoyment.   To be free from unreasonable and ongoing nuisances, 

such as odors, noise, dust, vibrations, pollution, trash and debris, whether the source of the 

nuisance is a neighbor or a governmental activity.10 

 

You have no right to create a nuisance yourself as the term "nuisance" is defined by statute and 

historical property law.  Just as you can take action against the government if it imposes a 

nuisance on you, if you create a nuisance for others, your neighbors or the government on behalf 

of your neighbors, can take action against you to stop the nuisance and recover damages from 

you.11 

 

You have no right to create or continue a use where there is substantial evidence that the use will 

significantly endanger the health and safety of the community.12 

 

Right to Exclude Others: 

 

You have the right to exclude others, either temporarily or permanently. You are entitled to legal 

protections against even short-term government actions involving invasion of your privacy and/or 

unreasonable searches and seizures.  You are also entitled to refuse permanent use or occupancy 

of your property.  You may refuse to allow trails, access or occupancy easements to be imposed 

upon you without your permission.13 

 

You have no right to prohibit public use of a trail or road across your private property as a 

thoroughfare if the public has created the thoroughfare without permission and without 

interruption for a period of ten years as a prescriptive easement.14   

 



You have no right to remove a permanent utility, fence line, or other occupancy of your private 

property after it has been in place for twenty years without permission and thus has created an 

easement by use or a boundary by acquiescence.15 

 

You have no right to refuse to allow access to your property by the easement holders when an 

easement has been created, either by use or by a written easement.  This is so even if the 

easement was created by actions of previous owners who allowed an easement by use to be 

created or who conveyed easements to public agencies or utilities.  Once the easement is in place, 

the easement holder has the right to enter upon your property and make reasonable use of the 

easement and maintain it so as to continue the use protected by the easement.16  

 

You have no right to refuse access to those surveying for public projects if they provide 

reasonable notice of the need to come onto your property and do so at reasonable times.17 

 

Due Process of Law: 

 

You have the right to due process – the right to only be regulated according to ordinances and 

standards adopted through the mandated processes, with the mandatory safeguards related to 

notice and minimum public involvement.  This includes procedural due process, including the 

right to adequate notice and a fair hearing when your protected property rights are to be affected 

by public actions.   It also includes substantive due process, which is the right to be free from 

regulations that clearly do not advance the general welfare and are arbitrary, capricious and 

unreasonable.18 

 

You have the right to expect that regulations will be interpreted, where ambiguous, in favor of 

the use of property.19 

 

You have the right to be free from regulations that are so vague as to be void.20 

 

You have the right to expect that regulations will not be arbitrarily applied and enforced.  You 

have the right to be free from administrative decisions in the regulation of property that are not 

supported by substantial evidence in the record.21 

 

You have the right to approval of a land use permit or application when your proposal meets 

the terms of the regulations that are in place when the application is submitted in complete form, 

unless a compelling, countervailing public interest exists or there is a new regulation pending at 

the time the application is filed that would prohibit the proposed permit or application.22 

 

You have no right to specific notice when your property is to be rezoned.  You are only entitled 

to be notified if notice is not published in a newspaper.  If there is no such publication, then you 

are entitled to notice by mail sent three days or more before the first hearing.23  Some local 

ordinances provide more notice requirements, particularly when only a few parcels of land are 

being rezoned.  Check your local ordinances. 

 

Absent a provision in a local ordinance to the contrary, you have no right to a quick review of 

your land use requests.  There are virtually no effective sanctions or remedies in place that can be 



used to legally force a local government to consider land use applications and requests in a timely 

manner.  Delays in the process of approval must be extraordinarily egregious before they violate 

due process and interfere with property rights.24 

 

Streets and Access: 

 

You have the right to air, light and view to your property across a street that your property abuts.  

A government entity may not put an overpass, a soundwall, a bridge or other obstruction in a 

street that you abut and have access to without paying compensation to you for the impact on 

your property value.  Building a freeway or traffic structure would not result in compensation to 

you if it is not within a street you have access to.25   

 

You have the right to reasonable access to your property.  This means that you must be able to 

have an access onto at least one street abutting your property unless your property was originally 

and intentionally land-locked in the first place.  The location and type of access may, under 

certain conditions, be changed, so long as you continue to have reasonable access for the 

purposes that you have put your property to in the past or have a reasonable expectation to use 

your property for in the future.26 

 

You have no right to access your property in the most direct route over the system of streets.  

The configuration of streets and roads can be changed so that the path to your property is more 

circuitous without violating a property right, so long as the access is still reasonable.27 

 

You have no right to be free from temporary interruptions to access from construction, public 

activities, emergencies and other normal occurrences, so long as your access is not unreasonably 

and permanently interrupted without justification.28 

  

Vested Rights: 

 

You have a vested right to “grandfathered” uses.  Such a “nonconforming” use is one that was 

once legally permitted but now, under existing law, would be prohibited.  You may continue a 

nonconforming use so long as the use is continuous and never abandoned.  You usually bear the 

burden to establish the use was legal and has not been abandoned.29 

 

You have the right to proceed with approved land use permits and approvals under the doctrine 

of zoning estoppel, even if the permit or approval was granted in error, so long as the mistake 

was innocent and you were unaware of the error at the time the permit was approved, but only if 

you have significantly changed your financial situation in reliance on the permit or approval 

being valid.30 

   

You have the right to have an application reviewed under the current law that was in place when 

the application was submitted in complete form, unless it is shown that there is a compelling, 

countervailing public interest in changing the regulations that apply or unless there was a change 

in the law pending at the time of the application that would have required that your application be 

denied.31 

 



You have no right to continue a use if that use was never legally established; that is, if it was 

prohibited by regulations in place at the time the use was commenced.32 

 

Development Approvals: 

 

You have the right to balanced exactions, conditions, and fees as imposed in administrative 

development approvals.  Those conditions placed on development in the process of approval of 

an administrative land use application such as for a subdivision approval, building permit, 

conditional use permit, variance, etc. must be provided for in an ordinance and not imposed ad 

hoc or arbitrarily.  Conditions must be shown to advance a legitimate function of the entity 

imposing them, demonstrated to be roughly proportionate to burdens created by the proposed 

development, and imposed in a manner that is no more intrusive on protected property rights than 

is necessary to achieve the stated public purposes.  The conditions imposed on legislative 

decisions like rezoning and annexation are sometimes not subject to these same limitations.33 

 

You have no right to intensify the use of your property, even in compliance with existing zoning, 

if you do not meet the terms of a local ordinance that requires adequate public facilities to 

accommodate your development.  You can be denied the right to develop where adequate 

utilities, streets, etc. do not exist until you provide them or someone else does.  These rules must 

be reasonable.  Some local governments allow you to provide facilities that will serve more than 

your development and later recover some of your costs from subsequent development. Total 

denial of all use, however, must only be imposed in a situation where the health and safety issues 

are very significant.34 

 

Regulations on the Use of Property:  

 

You have the right to be free from economically onerous regulations – which create 

extraordinary burdens on the use of property or which result in the loss of all economically viable 

use of property.35  (Regulations are rarely found to be this onerous.)36 

 

You have no right to use your land for any use you wish, even if the use you wish is perfectly 

legal in another location where the land use laws are different and where such a use in another 

location is considered beneficial.  Land use regulations, enacted as the result of political 

processes, are valid and do not usually raise property rights issues.  Loss of value as a result of 

regulation does not mean a property right has been violated.  Regulations, though perfectly valid, 

do often reduce or enhance property values without triggering a property rights issue.37 

 

You have no right to the most profitable use.  As explained above, you are entitled to some 

viable use, but not the most profitable use.38 

 

You have no right to be annexed into a nearby city or town.  It is a matter of local discretion.  If 

you cannot use your property for any economically viable use, you may have a claim against the 

county involved, but you probably have no cause of action against a city or town that will not 

annex your property.39 

  



You have no vested right in the existing zoning, but only a vested right to continue an 

established use if that use was legal when established.40   

 

You have no right to be free from regulations related to health and safety, such as the fire code, 

the building code, parking regulations, nuisance ordinances, weed abatement, historic district 

regulations, open space restrictions, sensitive lands ordinances, etc. so long as those regulations 

allow some economically viable use.41 

 

You have no right to use your property without paying legally enacted and enforced fees and 

taxes.42 

 

Remedies for Interference with Property Rights: 

 

You have the right to file a lawsuit against those violating your property rights.43 

 

You have the right to contact the property rights ombudsman, who can initiate mediation or 

appealable arbitration to protect certain specific property rights.  If the dispute involves a 

government entity, he can help to resolve disputes related to eminent domain, relocation 

assistance, and the taking of private property without the payment of just compensation.  He does 

not get involved in disputes between two private property owners.44 

 

You have the right to file a lawsuit to enforce the local land use ordinance against the city, 

your neighbors, or any other landowner if the violation of the ordinance creates some prejudice to 

you.45  The local government entity is required by law to follow the mandatory provisions of its 

own ordinances and is bound by the terms and standards of those ordinances.46 

 

You have no right to legally compel the city, town, or county to enforce its ordinances against 

your neighbors or other landowners.  If the local government chooses not to enforce the 

ordinance, you cannot compel it to do so, but you can do it on its behalf through appropriate legal 

means. The difference here is subtle - you can require a city or county to follow its own 

mandatory ordinances itself, but you cannot require the local government entity to enforce its 

ordinances against others.  You can enforce them yourself, however, if you choose to do so.47 
 

It is important to note, however, that the opportunity to bring legal actions and other appeals from 

local land use decisions are limited by strict time frames and deadlines.  Be sure to check the 

local ordinances and relevant state statutes to ensure that your appeal is timely filed.48 

 

Note:  This is a gross oversimplification of a complex subject, provided as a checklist and not as 

an exhaustive statement of all aspects of property rights.  It is meant as an overview and starting 

point for a discussion of various aspects of property rights in Utah, and not a comprehensive list 

of all issues involved. 

 

If you have specific comments, questions, or wish to discuss your specific property rights issues, 

please contact the Office of the Property Rights Ombudsman.  There is no charge for the Office’s 

assistance. 



END NOTES: 
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